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(lT)
aRa ha +TT/ 'sf7 zrferag pr, rzgre (rfh)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

rtaa fr fail
(tf) Date of issue

06.04.2023

(s-)
Arising out of Order-In-Original No. PLN-AC-STX-37/2021-22 dated 31.03.2022 passed by

the Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate

3j 9l~chdl cfiT rfli:r oiR "Cfcll' / M/s Multi Channel Network, 1st Floor, Arihant Complex,
('cf) Name and Address of the

Appellant Lions Hall Road, Deesa, Gujarat-385535

#t? rf# zrsf-a?gr sriatr rgra mar zit azzrmark 4fa zrnfafa7 aaTg +TE TT
sf@2art#t aft szrar gr7err ?aa r@ammar2, at fat r2gr a fasgtrare1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
follovving way.

m«r~ cfiT~&TUT 3Tlm:-
Revision application to Government of India:

(1) tr 3qrar ga sf@2fa, 1994 Rt arteaRt aarr zrthaRpats arr #t
sq-rr # rr rpm eh iaifaterr 3llm armRa, stza at, f@ at«ta, asaRs7tr,
atfif, Rlaa {tr rat, ia ii, +?fact: 110001 4Rt R7 satarau:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finru1.ce, Department of Revenue, 4h Floor, Jeevan Deep
Building, Pru·liament St::'eet, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(#) z4fawtRt zRasa 4f zrfsrzarfat rsrrr mr a #tataft
1-1 osrtta? sueriftrsra lTTlT , n ff yssr 11 ,(weat? azft ma
n far '4-{0:S Iii t #zrma #Gr4farrag&zt

In case of any loss of goods where the loss occur in transit from a factory to a
·arehouse or to another factory or from one warehouse to another during the course
- processing of the goods in a wru·ehouse or in storage whether in a factory or in a
,arehouse.
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("©") ~ %~ fclmtm. m "SR!/r ii R 4 ffct a m tRm mar a fa[fut 3uz?tr gee#2 ta R
3gra graRaze#stwa? arzflurratftffaa ?

In case of rebate of duty of excise· on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territo1y outside India.

In case. of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3ITT\1=f '3 ,q I?,_.-{ <Fl' -3 ,q i; rj gen # rat # fa sit zqt #1€ zmrRt&2stsr?gr Rt sa
mu~ f.nn:r % lid I RI cfi ~' arifu;r % WU -cnftcr at mzrT <TT qfcf if ~~ (rf 2) 1998

nrr 109rfaz ;zt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on ~rafter, the date appointed under
Sec.109 of the Finance (:-io.2) Act, 1998.

(2) hr sgraa gr«ea (ft) Rural, 2001 h fur 9 # siafa faffs ra ierr <sv-8 ·if cTT"

mlIT , fa arr a 7fsrhf fat cft;:rmt a sRazvq-sgr u4 zft 31R!/f cl?t- m-m
4fail a Tr 5fa sa far star arfeu sh arr urar < m gr ff siasia a 35-z
frtmfur 1:fil' tp7rat?qrarr €tr-6 ratR IR fr gift afegy

The above application shg].l be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfa sagaars szi iarv are srtasm gal sr@ 200 /- ifRr 'TfaR cl?t-
srg it azf iaau#restargt at 1000 / - cl?t- tfiTTi 'TfaR cl?t-~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

Rlar ga, a{tr sqraa gleanuar#z4la ntznr@nark 7faaft:
Appeal to Cu~tom, Excise, & Service Tax Appellate Tribunal.

(1) htu3q1ar gt# sf@fr, 1944 Rtur35-41/35-z# siasfa:
Under Section 35B /- 35E of CEA, 1944 an appeal lies to :-

(2) -dft>P!f©a aR)aaatu tar eh sara ftst, aft amr mm ZFF, ~
graa gr«esu?ar a4fa +rtznrf@law (fee) fr uf@au fa bar, rztar2d +tr,

il§l--llffi ~, 3fm:c!T, ffi~{.-!111{, &l~l--lc.litlc;-3800041

To the west regio:ial bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bal1umali Bhawan, Asa.rwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against ;one which at least should be accompanied by a fee of

:«'l.~~"l,{)00/-, Rs.5,000/- and Rs.i0,000/- where amo1.1nt of duty/ penalty/ demand/%- h@?vs 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
, ·1;r · / f9J.LJR~ ~, ank · draft in :avour of Asstt. Registar of a branch of any nominate public
t o Rx •#> J?' s 2?";, ~~ ,_'I! JI
~ ....-'?, ·- ··- .-l#i

.,.,.:11'0 .. . e,'1~~...."}

s±
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) "liftW 3JRQT if" #& qa an?imrarrgr g atfer#gr a fuRt mr prarasf
« f mar Reg s as k gt gag sf fa far u€r mtfa a fu zraf@erfa sf«ta
+nrarf@)4wrRt ua zfh a ahawar Rt ca3a far star al

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) arr g«ca zf@elf7r 1970 r st@era fr rggft -1 ziaf« faff fg tr sc
311m Trarr zrnfrfa fofra 7fear eh sr?gr if"rel Rt va 4far s6. 50 #r cfiT ,..q 14 I <ii 4

gt«ea f@me«ztr arR@ t

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z3if@raat #r fziaw aw clFr f.:lw# am: m ~<TT<fnaff« frwar 2t flt
tea, arragraa grcauiar# zr4)]~~ (cfil4T[tjfcr) fr'rn=r , 1982 # ff2a
Attention in invited to the rules covering these and other related matter contended in
the Customs,1 Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €tar gen, #hr sgraa gen u4arazRr +zrtznf?2awr (Ree) u 4fa flt h mt+?
if" cfidoi.J4-li~I (Demand) ~~ (Penalty) cfiT 10% pa sa aar zarf ? zraif, sf@mar a star
10 cfi"& ~ t:1 (Section 35 F of the Central.Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#ta scar gra c#aaa siafa, gr[Ragt #ar Rt is (Duty Demanded) I

(1) m (Section) llD t~f.fmftcrufu;
(2) fur +a«ad fezRtafr;
(3) ha@z3fez faila fa 6 hazeaf

Tzp sat '4fa« zft'rzpasr ft gaar ju aft«' a7faa a fRgqf sf ar fer

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise aJ.1.d Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6 )(i) < 3rgr a ft fauf@2awhr wzi ea rzrar gr# ave fa cJ I Ra ~ m~ NC; lTO;

gr«can 10% 4ratu z# sztha awe fa(fa gt aa ave#10% {ratwt sr aft al
In view of above, 8.11. appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
· .- _ or penalty, where penalty alone is in dispute."

J
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F No. GAPPL/COM/STP/1153/2022

3r4/frz3le / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Multi Channel Network, 1Floor,

Arihant Complex, Lions Hall Road, Deesa, Dist. : Banaskantha, Gujarat

(hereinafter referred to as the appellant) against Order in Original No. PLN-AC

STX-37/2021-22 dated 31.03.2022 [hereinafter referred to as the "impugned

order"] passed by the Assistant Commissioner, CGST, Division: Palanpur,

Commissionerate: Gandhinagar [hereinafter referred to as the "adjudicating

authority].

2. Briefly stated, the facts of the case are that the appellant were engaged in

providing various . services and holding Service Tax Registration Nos.

AAFFM4675AST001, AAFFM4675AST002, AAFFM4675AST003 and

AAFFM4675AST004. As per the infonnation received from the Income Tax

department, discrepancies were observed in the total income declared by the

appellant in their ITR-5 (Income Tax Returns) and Form-26AS for the F.Y. 2016

17. The appellants did not file any Service Tax Returns (ST-3) during the period.

In order to explain the discrepancies, letters/emails dated 14.05.2019, 01.11.2019,

13.12.2019 and 10.01.2020 were issued to;the appellant. The appellants did not

submit any reply.

0

3. It was observed that the nature of service provided by the appellant were

covered under the definition of 'Service' as per Section 65 B44) of the Finance

Act, 1994 (FA, 1994), and their services were not covered under the 'Negative O
List' as per Section 66 D of the FA, 1994. Further, their services were not found to

be exempted vide the Mega Exemption Notification No. 25/2012-S.T 'dated

20.06.2012 (as amended). Hence, the services provided by the appellant during the

relevant period were considered taxable.

4. The Service Tax liability of the appellant for the FY.2016-17 was calculated

on the basis of difference between 'Value of Services declared in ITR' and 'Value

of Services Provided as per ST-3 Returns as per details given in table below:
Financial Total Income Income on which Difference of Value Service Tax
Year declared in ITR Service Tax paid (in Rs.) (Col.2 - payable alongwith
(F.Y.) 5. (in Rs.) (in Rs.) Col.3) Cess (in Rs.)

1 2 3 4 5
2016-17 1,02,69,073/ 00/ 1,02,69,073/ 15,40,360.95/

Page 4 of 12
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F No. GAPPL/COM/STP/1153/2022

4.1 The appellant were issued Show Cause Notice under F.No. IV/16-

0l/PLN/Prev/TP/SCN/2020-21 dated 12.06.2020 (in short SCN) wherein it was

proposed to demand and recover service tax amounting to Rs.15,40,361/- under the

proviso to Section 73 (I) of the Finance Act, 1994 alongwith interest under Section

75 of the Finance Act, 1994. It was also proposed to impose penalties under

Sections 76, 77(2), 77(3)(c) and 78 of the Finance Act, 1994;

5. The SCNwas adjudicated vide the impugned order wherein

s the demand for Rs. 15,40,361/- was confinned under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75;

s Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994;

Ill Penalty of Rs. l 0,000/- was imposed under Section 77(3)(c) of the Finance

Act, 1994;

s Penalty amounting to Rs. 15,40,361 /- was imposed under provisions of

Section 78 of the Finance Act, 1994 with option for reduced penalty under

clause (ii).

6. Aggrieved with the impugned order, the appellant have filed this appeal on

following grounds:

► The appellants were engaged in the business of distribution of cable and
. .

broadband connections of GTPL to sub-distributoes and customers. GTPL,

through its flagship company GTPL Hathway Private Ltd., provided Cable

and Broadband distribution service to the appellant, who in turn provide

such services to the sub-distributors and customers by adding their margin.

>> Duringthe period F.Y. 2016-17, they had received a total income of Rs.

1,02,69,072.90/- under 04 categories as detailed in the table below;
Category Amount of Income (In Rs.)
Advertisement Income 5,94,350/
Broadband Incen:ive 2,80,112.70/
Digital Cable Service Charge Incentive 12,77,010/
Digital Cable Service Charge Income 81,17,600.20/
Total Income 1,02,69,072.90/

► The 'Incentive' amounts received by the appellant from GTPL were not

.f± "eived physically but adjusted against the total outstanding amount ought

s ."" o be paid by them to GTPL. Therefore, incentives cannot be construed asto ,Xe #

E+ 2 ! €3o, '$
• Page 5 of 12
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'consideration' and they are required to be exempted from the purview of

Service Tax. In support they relied on the following decisions :

o Rohan Motors Limited Vs CCE, Dehra dun reported as 2021 (45)

GTL 315 (Ti.Del.).

o Kafila Hospitality & Travels Pvt.Ltd. Vs CST Delhi, reported as 2021

(47)GSTL 140 (Tri.LB).

o CCE Vs Fascinate Advertising & Marketing, reported as 2013 (31)

STR 77 (THi.Del)

o Oswal Cable Products Vs CCE reported as 2015 (38) STR 437

(Tri.Del.).

}> Service Tax on the 'Advertisement Service' has been paid by them on

18.03.2017 and 06.09.2017, i.e prior to the issuance of SCN.

}> Service Tax on 'Digital Cable Service Income' was paid by the appellant on 0
18.03.2017 and 06.09.2017, i.e prior to the issuance ofSCN.

} MIs GTPL has already discharged the service tax liability arising out of the

Gross amount received from them, therefore, the demand stands nullified.

► They further relied the following decisions :

e CCE Vs Chotey lal Radhey Shyam reported as 2018 (8) 225 (All).

e Vijay Sharma & Co. Vs CEX, Chandigarh reported as 2010 (20) STR

309 (Tri.LB)

e Kush Construction Vs CGST NACIN, ZTI, Kanpur [2019 (24) GSTL

606 (Tri.All)] 0
e Quest Engineers & Consultant Pvt.Ltd Vs Commisioner, CGST &

C.Ex., Allahabad [2022 (58) GTL 345 (Tr.AID)]

e Hindalco Industries Ltd Vs CCEx., Allahabad [2003 (161) EL 346

. (Tri.Del.)]

► In view of the principles of. Section 67 of the Finance Act, 1994 the

appellantsare eligible for benefit of cum duty value in respect ofthe service

tax demand confirmed for 'Advertisement Services', as they have not

charged any service tax on the said services .

}> As none of the ingredients of the extended period of limitation was fulfilled

in the present case, hence, extended period of limitation cannot be invoked.

Page 6 of 12
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}> As the demand is unsustainable and when the appellant has availed cenvat

credit appropriately interest and penalty cannot be imposed.

► In support of all the contentions they further relied on the following

citations:

o Oudh Sugar Mills Limited Vs UOI [1978 (2) ELT 172 (SC)]

o Commissioner Vs Meghmani Dyes & Intermediate Ltd. reported as

2013 (288) ELT 514 (Guj.)

o Simplex Infrastructures Ltd. Vs Commissioner of Service Tax,

Kolkata, 2016-TIOL-779-HC-KOL-ST.

Delhi International Airport Ltd. Vs Commissioner of CGST - 2019

(24) GSTL 403 (T).

0 Binjrajka Steel Tubes Ltd. Vs Commissioner of C.Ex, 2016 (342)

ELT 302 (T)

o Anand Nishikawa Co.Ltd Vs CCE, Meerut [2005 (188) BLT 149

(SC)]

o C.C.Ex. Vs Sicgil Industrial Gases Ltd., 2009 (245) ELT 693.

0 Alembic Ltd. Vs C.C.Ex., Vadodara, 2007 (218) ELT 607 (T).

• CCL Products (India) Ltd. Vs CST (A), Guntur, 2012 (27) STR 342

(T).

o Pahwa Chemicals Pvt.Ltd Vs CCE, Delhi [2005 (189) ELT 257 (SC)]

o Tamilnadu Housing Board Vs CCE [1994 (74) ELT 9 (SC)]

o Pushpam Pharmaceuticals Co.Vs CCE, [ 1995 (78) BLT 401 (SC)]

o Continental Foundation Jt.Venture Vs CCE, Chandigarh-I [2007 (216)

ELT 177 (SC)]

o Hindustan Steel Ltd Vs State of Orissa reported as 1978 (2) ELT 159

(SC).

}> Alongwith their submission they have submitted copies ofTax Audit Report

for the F.Y. 2016-17, Balance Sheet as on 31.03.2017, various tabulated

sheets containing details of inward service tax during the period F.Y. 2016
17 and calculation of Service Tax on them, copies of debit notes,

bills/invoices issued, correspondence with the Western Railway authorities,

copy ofreply to show cause notice submitted to Mehsana Division.

Page 7 of 12
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7. Personal Hearing in the case was held on 10.02.2023. Mr. Amit Laddha

Advocate, appeared for hearing on behalf of the appellant. He reiterated the

submissions made in the appeal memorandum and submitted copies of various case

laws in support of their contentions.

8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during hearing and the materials available

on records. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of Service Tax

amounting to Rs. 15,40,361/- alongwith interest and penalties, in the facts and

circumstances of the case, is legal and proper or otherwise. The demand pertains to

the period F.Y. 2016-17.

9. It is observed that the SCN in the case has been issued only on the basis of 0
data received from the Income Tax department. As per the SCN issued, the

appellant is' registered with the service tax department under 'Service Sector

(Others)' and holding 04 Registration numbers. However, no further verification

has been caused so as to ascertain the nature of services provided by the appellant

during the relevant period and whether any exemptions/abatement were claimed

and availed by them. Hence, the SCN was issued in violation of the CBIC

Instructions dated 20.10.2021, relevant portion of the Instructions is reiterated as :

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner /Chief Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriirate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciationoffacts and submission ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find

that the SCN was issued indiscriminately and mechanically without application of

mind, and is vague.

10. It is also observed that the appellants are 'Partnership Firm' and engaged in

providing 'Cable Television Service' and 'Broadband Service' to the customers.

They are dealers/Sub-dealers of GTPL (operating under their flagship company-

- _, athway Limited, Ahmedabad) and providing 'Cable Television Service'

Page 8 of 12
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and 'Broadband Service' on behalf of GTPL. They have admitted before the

adjudicating authority that they have not filed their ST-3 returns for the relevant

period. However, upon realization of the fact of non-payment of Service Tax, they

had discharged their Service Tax liability amounting to Rs.- 1,89,487 before

issuance of the SCN, this is not disputed by the adjudicating authority. Further,

alongwith the appeal memorandum, they have submitted a copy of ST-3 return in

respect of STC No. AAFFM4675AST001- for the period October-March, 2016-17.

In the said return, they have classified their services under 'Advertising Agency

Service' and did not claim any exemption/abatement. Also against the Columns

Gross Taxable Value, Net Taxable Value and Service Tax payable it is mentioned

as '0 (ZERO). Hence, the appellant have failed to declare the value of taxable

O services provided in ST-3 Returns. Therefore, the appellant have failed to

discharge their obligation in terms of.Section 70 of the Finance Act, 1994. It is also

observed that the appellant have obtained FOUR (4) different registration numbers

under Service Tax using the same PAN. In terms of the provisions of Section 70 of

the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994, they are

required to file Service Tax Returns (ST-3) in respect of each registration number

separately within the stipulated period.

10.1 I find that the appellant have submitted a detailed calculation before the

adjudicating authority. They had computed their service tax liability for the

relevant period at Rs. 12,96,313/- on a taxable value of Rs. 87,11,950/-, which

included Rs. 81,17,600/- towards Digital Cable Service Charge Income and Rs.

5,94,350/- towards Advertising Income. Further, they claimed to have availed and

utilised Cenvat Credit (termed as 'Input Tax Credit') amounting to Rs. 10,86,734/-,

which the adjudicating authority has disallowed on grounds that the appellant had

not filed ST-3 Returns for the period and not followed the mechanism to avail and

utilize cenvat cerdit . Further, the appellant have contended that their Incentive

Income amounting to Rs. 16,95,563/- was non-taxable under service.

10.2 It is observed that the appellant claimed to have availed and utilized Cenvat

credit amounting to Rs. 10,86,734/-, however they have not . produced any

documents in support of their contentions. It is also not forthcoming from the

· ugned order Whether such documents were presented before the adjudicating

ority or otherwise. Further, the fact of payment of Service Tax by the appellant

espect of the payments made by them to Mis· GTPL is not disputed. The
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appellant have not filed their ST-3 Returns during the relevant period and the

adjudicating authority has denied the availment / utilization of cenvat credit only

on said grounds. However, the adjudicating authority has not discussed the issue of

availment and utilization of Cenvat credit in terms of the legal provisions in terms

of Cenvat Credit Rules, 2004. Therefore, I find that the issue of availment and

utilization of Cenvat credit by the appellant during the relevant period is required

to be re-examiried by the adjudicating authority in light of the prevailing legal

positions and any relevant documents produced by the appellant in this regard.

11. It is further observed that during the period F.Y. 2016-17, the appellant have

received 'Incentive Income' amounting to Rs. 2,80,112.70/- as 'Broadband

Incentive' and Rs. 12,77,010/-as 'Digital Cable Service Charge Incentive', which

comes to Rs.15,57,122.7/-. The appellant have contended that the above income

cannot be construed as 'Consideration' and, therefore, Service Tax cannot be

levied on the amount in terms of Section 67 of the Finance Act, 1994. It is also

observed that the appellants have not produced any document evidencing their

claim of receipt of (so called) 'Incentive Income' from GTPL. In this regard, I find

that without any supporting documents in the form of Invoice/Credit Note etc., the

claim of receipt of Incentive Income is not justified. Further, appellant have

admitted that the above amount (Incentive Income) was not received by them as a

separate amount, but was adjusted against their payments due to Mis GTPL.

Hence, it is presumed that the amount of Rs.15,57,122.7/- was adjusted against the

amount of 'Consideration' which was to be paid to Mis GTPL. In other words, the

amount adjusted against a 'Consideration' should be construed as a

'Consideration' and nothing else. In a similar case, the Hon'ble CESTAT, Mumbai

in the caseof Phoenix International Freight Services (P) Ltd. Vs CST., Mumbai

II, reported as 2017 (47) S.T.R. 129 (Tri. - Mumbai) had ruled as under :
I

6.4 ... For the above reason, we uphold the tax liability on this issue under
business auxiliary service. In short, both the appeals service tax liability under the
issue of airline incentive income is held as taxable. within the limitation period
under business auxiliary service and the said tax liability is upheld along with
interest.

Applying the ratio of the above decision to the instant case, I find that the

appellants claim of considering the 'Incentive Income' amounting to

Rs.15,57,122.7/- as non-taxable is not legally tenable. It is also observed that the

.ad'u ' ' authority has recorded in the impugned order that the amount of Rs.

Page 10 of 12
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2,80,113/- has been declared by the appellan(under 'Broadband Commission

Income' in their Tax Audit Report and, therefore, 'Commission Income' is not

exempted from service tax. Further, the amount of Rs. 12,77,010/- has been shown

under Broadband Commission Income. I do not find any reasonable ground in the

contention of the appellant to interfere with the findings of the adjudicating
authority in this regard.

The appellants have also claimed that they are eligible for benefit of cum-

12. Regarding the contention of the appellant that proper findings were not

given by the adjudicating authority in the impugned order to confirm the fact of

'Service' provided by them before confirming the demand of Service Tax, I find

that the appellants have admitted in their submission that they are engaged in the

business of distribution of cable and broadband services of GTPL to sub

distributors and customers. From the above, it is apparent that the appellant are

providing the services of cable television and broadband network on behalf ofM/s

GTPL. Further, they have also admitted before the adjudicating authority that after

receiving services worth Rs.90/- from Mis GTPL they add a margin of Rs.10/- on

the same and provide services to the customers and collects Service Tax @ 15%

from the customers and have paid service tax amounting to 1.5%(15-13.5) to the

govermnent. Further, they have also calculated their service tax liability for the

entire period at Rs. 12,96,313/-. Hence, the appellant's above contention is devoid

of merits and is liable to be rejected.

13. The appellants contention that the demand was confirmed wrongly invoking

extended period of limitation, I find that the appellants were registered with the

department and did not file their ST-3 returns during the relevant period as well as

did not discharge their service tax liabilities in time. These are undisputed. Further,

it is also undisputed that the appellants have not submitted any reply to the queries

raised by the department. Therefore, in the absence of statutory records (ST-3) as

well as any reply from the appellants, the department is unaware about the

quantum and exact nature of services rendered by the appellant during the relevant

period. This amounts to suppression and ingredients of proviso clause are

applicable to the facts of the case. Therefore the invocation of the extended period

of limitation in the facts and circumstances of the case is proper and the appellants
· is not acceptable.

0

0
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duty in valuation of the 'Advertisement Services', I find that the appellants have

not submitted any .documents in support of their argument and this aspect has been

taken up by the appellant for the first time before this authority. As this claim

requires examination of documents and their applicability in tenns of Section 67 of

the Finance Act, 1994, coupled with the fact that this was raised for the first time

during appeal, it would be in the interest ofjustice that the matter is remanded back

to the adjudicating authority to give his findings in this regard.

15. In view of the discussions made above and the judicial pronouncement of

the Tribunal, I am of the considered view that the matter pertaining to availment

and utilization of Cenvat Credit amounting to Rs. 10,86,734/- and the aspect of

cum-duty benefit in respect of advertisement income amounting to Rs. 5,94,350/

needs re-examination by the adjudicating authority. For this limited purpose, the

matter is remanded to the adjudicating authority for deciding the matter afresh 0
considering the submissions of the appellant and pass a speaking order on merits

after following the principles of natural justice.

16. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed by way of remand to the extent mentioned in Para 15 above.

17. 3141air1zar34a1ferzrq)ah4fnrsrat
The appeal filed by the appellant stands disposed of in above terms.

j o--a±.> O
(AKHILES# KUMAR)
Commissioner (Appeals)
Date: 31March, 2023

To,

Mis. Multi Channel Network,
1Floor, Arihant Complex,
Lions Hall Road, Deesa,
Dist.Banaskantha, Gujarat

(Somnath C audhary)
Superintendent (Appeals)
CGSTAppeals, Ahmedabad
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Copy to:

1. The Chief Commissioner, Central OST, Ahmedabad Zone.

2. The Principal Commissioner, COST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central OSTDivision - Palanpur,

Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), COST, Appeals, Ahmedabad. (for

uploading the OIA)
/

5.Guard File.

6. P.A. File.
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